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1. AHHOTAIIMA
Vyebnasa nucuuruimHa “ International commercial arbitration” paccumTana Ha MarucTpaHToOB,
UMEIOUX 0a30BbI€ MO3HAHUS B 00JACTH MEXIYHApOAHOTro myOnuyHOro mpasa. Llenu usydenus
JUCUUTUIMHBI
Kypc oxBaTbiBaeT coBpeMeHHbIE NpoOJeMBl KOMMeEpYeckoro apoutpaxa. B Hem

paccMaTpuBaeTCS TONHBIM MUK apOUTPaKHOTO TMporecca, a Takke MPaKTHYSCKUe W
TEOpPETUYECKHUE TTPOOIEMBI.

2. Komnerenuuu oOy4amwomerocs, (popMupyemMbie B pe3yJbTaTe OCBOCHHS IMCIHHILIHHBI
MaructpaHnT 10JKEeH
3HATD:

® MEXIYHApOAHBIC KOHBEHIMH B O0JACTH MEXKIYHApPOIHOIO KOMMEPYECKOro apOuTpaka
® IIPaBOBOE PETYIUPOBAHUE Pa3PEIICHHS MEXKIyHAPOIHBIX KOMMEPYECKHX CIIOPOB
e Haubojee aKkTyalbHbIE TIpakTHYeCKHe TpodimeMbl B  chepe  peryaupoBaHHS
MEXTYHApOIHOI0O KOMMEPYECKOro apOouTpaxa
yMeTh:
® BBIJICTISITH U3 001Iei nH(opMaIiy mpoOIeMHbIe CUTYallUN TYTEM COIOCTaBICHUS
MMEIONIErocs Marepuaia i aHATMTHYECKOr0 MBIIIICHHS c(HOPMUPOBATH COOCTBEHHBIN ITOIXO[
K aKTyaJbHBIM Ipo0iemMaM;
¢ cOopMHPOBATH CBOIO TPHUBEPKEHHOCTh K TOMY I HHOMY TOAXOMY.
BJIAJETh:
® IPaKTUYECKMMH HaBBIKAMH COCTAaBJICHHS JIOKYMEHTOB MW y4YacTUs B  paMKax
MEKIYHApOTHOTO KOMMEPUYECKOTr0 apOUTPaKHOTO pa3duparenbpcTBa

3. TpynoeMKOCTh THCHUIIMHBI U BHAbI y4eOHOH padoThl M0 Y4eOHOMY ILIAHY.

Pacnpenesienune no cemecTpam
Bcero,
1 1 i I R
N B
Buabl yueoHOH padoThI ceM | ceM | ceM ceM
aKaj. — -
ce ceM
yacax
M. .
1 3 4 5 6 7 10 11
1.00mas Tpy10eMKOCTh U3yYeHUs 144 144
AUCUMILIMHBI IO CEMeCTPaM , B T. Y.:
1.1. AyautopHbie 3aHSITHS, B T. U.: 18 18
1.1.1. Jlekuuu 18 18
1.1.2. TlpakTuueckue 3aHsITUSA, B T. 4.
1.1.2.1. OOGcyxnaeHue
MPUKIIAJHBIX TPOCKTOB
1.1.2.2. Keiicnl
1.1.2.3.  JlenoBbie UTPHI,
TPEHUHTH
1.1.2.4. KoHTpoabHBIC paOOTHI 36 36
1.1.3.CemuHnapsl
1.1.4.JIaGopaTopHbie pabOTHI
1.1.5./Ipyrue BuJbl ayJUTOPHBIX 3aHATHHA
1.2. CamocrositenbHas pabora, B T. 4.: 72 72
1.2.1. TToaroroBka K 3K3aMeHaM
1.2.2. Ipyrue BUIbI CAMOCTOSATEIbHOM
paboThl, B T.4. (MOXKHO YKa3aTh)




1.2.2.1.

IIuceMeHHbIE TOMAIITHIE
3aJlaHUs

1.2.2.2.

KypcoBsie paboTsl

1.2.2.3.

Occe u pedepatsl

1.3. Koncynpramnuu

1.4. Ipyrue metoas! U GOpMBbI 3aHATUH **

3a4eT/yKas3aTh)

Urorosiit koHTpoOINb (DK3amen,3auet, nud.

OK3aMCH

9K3aMCH

4. Pacn HU

B 11

MaM KOHT b: |

DopMBbI KOHTPOJIei
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TeKYIIHX
KOHTpoJIel B
pe3yJbTHPYIOLI
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KOHTpoJIeit

Beca ¢popm
TPOMEKY TOUHBI
X KOHTpoJIeil B
OLIEHKAX
TPOMEKY TOUHBI
X KOHTpOJIeil

Beca onenox
NMPOMeKYTOUHBIX
KOHTPOJIeH U
Pe3yJIbTHPYIOLIUX
OLICHOK TEeKYIIHX
KOHTpOJIeH B
HTOTOBBIX OLIEHKAaX
MPOMeKYTOUHBIX
KOHTpoJIeH

Beca
HMTOrOBbIX
OLICHOK
MPOMEKYTOY
HBIX
KOHTpOJIeH B
pe3yJbTUPYIO
el oueHke
MPOMEKYTOY
HBIX
KOHTpoJIeH

Beca
pe3yJibTHPYIO
e OIeHKH
MPOMEKYTOUYH
BbIX
KOHTPOJIeH 1
OLIEHKH
HTOTOBOI'0
KOHTPOJIAA B
pe3yJbTUPYIO
1Ieii oleHKe
HTOI0OBOI'0
KOHTPOJIA

Bun yue0Hoii
pa6oThl/KOHTPOJIS

M1t | M2 | M3

M1 | M2 | M3

M1 | M2 M3

KontponbHas padbora

0.5

Tect

Kypcosas pabora

JlabopaTtopHbie paboThI

IIuceMenHbBIe TOMAaIIHNE
3aJaHus

Pedepar

Dcce

Onpoc

Jpyaue gpopmul (Vrazamy)

Beca pe3ynpTupyronux
OLIEHOK TEKYIIUX KOHTpOJIEH
B UTOTOBBIX OLIEHKAX
TIPOMEKYTOUHBIX KOHTPOJIEH

0.5

Beca onenok
MIPOMEKYTOYHBIX KOHTPOJIEH
B HTOTOBBIX OIIEHKAaX
MIPOMEKYTOYHBIX KOHTPOJICH

Bec urorosoii ornenku 1-ro
MIPOMEXYTOYHOTO KOHTPOJIS
B PE3YJIbTUPYIOLIEH OLIEHKE
TIPOMEKYTOYHBIX KOHTPOJIEH

Bec urorosoii oreHk# 2-ro
MPOMEKYTOYHOTO KOHTPOJIS
B PE3YIIETUPYIOIIEH OICHKE
MIPOMEKYTOUHBIX KOHTPOJICH

Bec urorosoii orieHku 3-ro

1 VyeOHbIi Monynb




MMPOMECIKYTOUHOI'O KOHTPOJIA
B PE3YABTUPYIOUIEH OLIEHKE
MMPOMECIKYTOYHBIX KOHTpOJ'IGﬁ
Bec pesynpTupytomeit 0.5
OLCHKH IMTPOMEKYTOYHBIX
KOHTpOJIEH B
PE3YABTHPYIOIICH OIICHKE
HUTOTrOBOI'0 KOHTPOJIA
Jk3aMeH/3aueT (OLEHKA 0.5
HTOr0BOI'0 KOHTPOJINA)
Y=11y=1|¥=1|¥=1|x=1|x=1¥=1] ¥=1 x=1 >=1 =1
5. Colep:kanye JIMCUMNJIMHDBL
5.1 Cooepoicanue nekyuoHHbIX 3aHAMULL
CamocTtost
Ne Bcero, | Jlekuuu, | Cemunap TeabpHAas
Copnepxanue
n/m 4acoB gac. BI, Yac. pabora
gac.
e ARBITRATION AS AN ADR 6 6
METHOD, PROS AND CONS
OTHER ISSUES
e THE ARBITRATION
AGREEMENT
e THE ARBITRAL
TRIBUNAL:COMPOSITION,
1 APPOINTMENT,
INDEPENDENCE,
CHALLENGES AND STATUS
e POWERS AND JURISDICTION
OF THE ARBITRAL TRIBUNAL
AND KOMPETENZ
KOMPETENZ
6 6
e APPLICABLE LAWS
2 e INTERIM MEASURES
o AWARDS &CHALLENGES AT
THE SEAT OF ARBITRATION
e ENFORCING ARBITRATION 6 6
AWARDS
e ARBITRATION RULES
(INSTITUTIONS AND AD HOC)
3 e THEORETICAL FOUNDATIONS
OF INTERNATIONAL
COMMERCIAL ARBITRATION
AND PRACTICAL
CONSEQUENCES
Bcero: 36 18 18




7. O0pa3oBaTejibHbIEe TEXHOJIOTHH

B npornecce o0yueHus MpUMEHSIOTCS Cieayronue o0pa3oBaTelbHBIE TEXHOJIOTHH:
1. CompoBoxacHHUE JEKIIMH TOKa30M BU3YyaJIbHOTO MaTepuara.

2. IlpoBenenue JeKIUil C UCTIOIB30BAHHMEM MHTEPAKTUBHBIX METOIOB OOyUEHUS.

8. Pexomennyemasi JuTepartypa:
TEMA 1-3

-- Redfern & Hunter on International Arbitration: Chapter 2 (*)
A) GENERAL
-- Significance of Arbitration Agreements: positive and negative effects
- Fouchard, Gaillard & Goldman, International Commercial Arbitration (1999) at pp 381-410 (*)

(B) INTERNATIONAL REGULATION
-- Geneva Convention: Art 1(a)
-- New York Convention: Arts 1l & V

© NATIONAL REGULATION
-- UNCITRAL Model Law (1985) as revised (2006) (Art 7) (*)
-- Non-UNCITRAL Models (e.g. English Arbitration Act, 1996,
ss. 5,6,7, 9)

(D) KEY CHARACTERISTICS
(@) Existing v Future Disputes
@) The Doctrine of Separability / Autonomy
-- UNCITRAL Model Law (Art 16)
-- UNCITRAL Arbitration Rules (Art 22)
- ICC Rules / LCIA Rules
-- Section 7 of the English Arbitration Act 1996

Mayer, The limits of Severability of Arbitration Agreement, ICCA
Congress Series, 1999 pp. 261-267 (*)

Premium Nafta Products Ltd v Fili Shipping Company Ltd (“Fiona
Trust”) [2007] UKHL 40 (*)

Harbour Insurance v Kansa 3 All ER 397, YCA 1995 p. 771
UK 39

Prima Paint Corp. v. Flood and Conklin US 395 (1967) (*)

compare “Kompetenz Kompetenz”:
-- UNCITRAL Model Law (Art 16)
-- Section 30 of the English Arbitration Act 1996

Dimolista, Separability and Kompetenz-Kompetenz, ICCA
Congress Series, 1999 pp. 217-256
(3) Parties v Non-Parties

- Extension of the arbitration agreement to non-signatories
- Transfer of the arbitration agreement
- Poudret & Besson, Comparative law of International Arbitration
(2007) at pp 210-254
- Fouchard, Gaillard & Goldman, International Commercial  Arbitration (1999) at pp 280-
296
[note to students: choose either of these texts]

(E) FORMAL VALIDITY



- The debate on “writing”
- Article 7 of the Model Law (as amended in 2006)

- Article Il and the Requirement of Form, Landau QC and Moollan
in Enforcement of Arbitration Agreements and International Arbitral Awards
(Edited by Gaillard and Di Pietro, 2008)

- Explanatory Notes to the UNCITRAL Model Law at pp 27-28 (*)

(3] ISSUES OF SUBSTANCE
-- The concept of “Arbitrability”
Poudret & Besson, Comparative law of International Arbitration
(2007) at pp 281-314 (*)
Hanotiau, The law applicable to arbitrability, ICCA Congress Series n
9, pp. 146-167, 1998
Fortier, Arbitrability of Disputes, Libre Amicorum Robert Brinner, pp.
269-284, 2005

Mitsubishi Motors Corp. V. Soler Chrysler-Plymouth 473
U.S. 614 (1985) (*)
-- Scope and Anatomy: One-Stop Adjudication?
Premium Nafta Products Ltd v Fili Shipping Company Ltd (“Fiona
Trust”) [2007] UKHL 40 (*)
Poudret & Besson, Comparative law of International Arbitration

(2007) at pp 264 — 280 (*)
(G) IMPLIED TERMS?
- Confidentiality:

- Esso Petroleum v Plowman [1995] 11 Arb Int 234 (H.C. of
Australia) (*)

- Ali Shipping v Shipyard Trojar [1999] 1 WLR 314 (CA)

- Bulgarian Foreign Trade Bank Ltd v A.l. Trade Finance Inc.

Case T-1881-99 (Swedish Supreme Court, 27 October 2000) — Acrbitration
rules of UN Economic Commission for Europe - Art 29: confidentiality) (*)
- Television New Zealand Ltd v Langley Productions Ltd [2000]
2 NZLR 250
- Associated Electric & Gas Ins Services Ltd v European
Reinsurance Company of Zurich Privy Council [2003] 1 WLR 1041 (*)
- Fortier, The Occasionally Unwarranted Assumption of
Confidentiality Arbitration International, Vol. 15, No.2 (1999) at pp 131-140

-- Implied Powers:
No Implied Powers:

- In re Unione Stearinerie Lanza & Wiener [1917] 1 KB
558

- The Kostas Melas [1981] 1 Lloyd’s Rep 18, 26 (*)

- s.39 of the English Arbitration Act, 1996

Stalev A, Interim Measures of Protection in the Context of
Arbltratlon ICCA Congress Bahrain 1993, 103-113.

Implied Powers:

- Sanders International Encyclopedia of Comparative Law
Vol XVI, Chapter 12 (Arbitration) - 1996, at '172

- UNCITRAL Model Law art. 17



- Iran-US Claims Tribunal: E-Systems, Inc v Iran Award
No. ITM 13-388-FT, 2 Iran-US C.T.R. at 51-57 (*)

- Gaillard, Anti-suit injunctions issued by Arbitrators, ICCA
Congress Series no. 13 (2006) at pp 235-266

(H) “PATHOLOGICAL CLAUSES”
- Insigma Technology v Alstom Technology [2008] SGHC 134 (Article in Arbitration International,
2009 Vol. 25 at pp 319-328)
- Lucky-Goldstar International (HK) Ltd v Ng Moo Kee Engineering Ltd [1994] ADRLJ 49 (HK)
- Balli Trading v China Agribusiness [1998] 2 Lloyds Rep 76 (Eng Comm Ct) (*)

- The German Coffee Association, Final Award 28 September 1992 Yearbook Commercial Arbitration,
A.J. van den Berg (ed.), Vol. X1X (1994), pp. 48 — 50

- Fouchard, Gaillard & Goldman, International Commercial Arbitration (1999) at pp 262 — 268 (*)
TEMA 4

- Redfern & Hunter: Chapter 4 (*)
(A) APPOINTMENT OF ARBITRATORS

1. Initial Considerations
a. Applicable Contract Terms
b. Applicable Law
c. Time-Limits / Speed

- Redfern & Hunter: Paras 4.01to 4.13 (*)

2. Different Types of Tribunals
a. The Number of Arbitrators

- UNCITRAL Model Law, Art 10 (*)

- English Arbitration Act 1996, s.15 (*)

- ICCArt8 (*)

- LCIA Art5.4 (*)

- Draft Revision to the UNCITRAL Arbitration Rules, Art 7 (WP 154, 8 Dec 2008)
(*)

- Kirby, “With Arbitrators, Less Can be More: Why the Conventional Wisdom on the
Benefits of having Three Arbitrators may be Overrated” (2009) J Int’l Arb, Vol. 26
No. 3 (2009), pp. 337 — 355
The Problem of Multiple Parties:

- Siemens AG and BKMI Industrienlagen GmbH v. Dutco Construction Co. (7
January 1992) Yearbook Commercial Arbitration, Vol. XVIII (1993), pp. 140 —
142 (*)

- ICCArt10 (*)

- LCIAArt8 (¥

- Draft Revision to the UNCITRAL Arbitration Rules, Art 10 (WP 154, 8 Dec 2008)
(*)
English Arbitration Act 1996, s.18 (*)

- Schwartz, “In the Wake of Dutco” (1993) J of Int’1 Arb, Vol. 10 No. 3, pp. 5 - 20
b. The Profile / Qualities of Arbitrators
The Pros & Cons, and Role, of Party Nominees

- Smith, “Impartiality of the Party-Appointed Arbitrator” (1990) Arb Int’l, VVol. 6 No.
4, pp. 320 - 342



Lawyers / Experts / “Commercial Men”?

Nationality?
- LCIAArt6 (%
The International Arbitral “Mafia”?
- Paulsson, “Ethics, Elitism, Eligibility” J Int’l Arb (1997) Vol. 14, No. 4, pp. 13 - 22
- Slaou, “The Rising Issue of ‘Repeat Arbitrators’: A Call for Clarification” (2009)
Arb Int’l, Vol. 25 No. 1, pp. 103 - 119

3. Mechanisms for Nominating and Appointing

- Redfern & Hunter (5" Ed): Paras 4.29 to 4.47 (*)
- Poudret & Besson, Comparative Law of Int’l Arbitration (2007) at paras 391-412 (*)

Interviewing Candidates for Appointment
- Chartered Institute of Arbitrators, Practice Guideline 16:
The Interviewing of Prospective Arbitrators

(B) CHALLENGE AND REPLACEMENT OF ARBITRATORS
1. Concepts and Grounds

a. “Independence” v “Impartiality” v “Neutrality”
Connections with the parties
Connections with the subject matter / “Issue” conflicts

- Poudret & Besson, Comparative Law of Int’l Arbitration (2007) at paras
413-423 (*)
- Fouchard, Gaillard & Goldman, International Commercial Arbitration
(1999), at paras 1021-1047 (*)
- ICC Art 7(1) (*)
- LCIA Art5.2 (*)
- English Arbitration Act 1996, s.24 (*)
- DAC Report on the English Act, Feb 1996,
paras 100-110
b. “Actual” v “Apparent” Bias
The nature of the Connection
- AT&T Corporation v Saudi Cable
[2000] 1 Lloyd’s Rep 22
[2000] 2 Lloyd’s Rep 127 (CA)
c. Duties of Disclosure

- IBA Guidelines on Conflicts of Interest in International Arbitration (May
2004) (*)
- Draft Revision to the UNCITRAL Arbitration Rules, Arts 11-12 (WP 154,
8 Dec 2008)
2. Procedure

- Redfern & Hunter (5" Ed): Paras 4.107 to 4.118 (*)
- Poudret & Besson, Comparative Law of Int’l Arbitration (2007) at paras 424-428

- Draft Revision to the UNCITRAL Arbitration Rules, Arts 13-14 (WP 154, 8 Dec
2008)

3. Role of Institutions v. Role of National Courts

- AT&T Corporation v Saudi Cable
[2000] 1 Lloyd’s Rep 22/ [2000] 2 Lloyd’s Rep 127

© LOSS OF RIGHT TO APPOINT / TRUNCATED TRIBUNALS

. LCIA Rules, Art 12 (*)



- ICC Rules, Art12 (%)

- Draft Revision to the UNCITRAL Arbitration Rules, Art 15 (WP 154, 8 Dec 2008)  (*)

- Schwebel, “The Authority of a Truncated Tribunal”, ICCA Congress series no. 9 (1999), pp. 314 -
318

- Seifi, “The Legality of Truncated Arbitral Tribunals (Public and Private): An Overview in the Wake
of the 1998 ICC Rules of Arbitration”
(2000) J.Int’1 Arb, Vol. 17 No. 6, pp. 3 - 046

- Himpurna v Indonesia (2000) XXV Yearbook Comm Arb 186

- “They Said | was Going to be Kidnapped” by H. Priyatna Abdurrasyid
Mealey’s International Arbitration Report, 2003, Vol 18, #6

(D) STATUS OF ARBITRAL TRIBUNALS

“Judges”, or Creatures of Contract?

- Poudret & Besson, Comparative Law of Int’l Arbitration (2007) at paras 437-455 (*)

- Fouchard, Gaillard & Goldman, International Commercial Arbitration (1999), at paras 1009- 1027, &
1101-1168

- Jivraj v Haswani [2010] EWCA Civ 712 (*)

TEMA 5

Redfern & Hunter: Chapter 5 (*)
SUPPLEMENTAL READING:
- Poudret & Besson, Comparative law of International Arbitration (2007) at pp
457-488
- Fouchard, Gaillard & Goldman, International Commercial Arbitration (1999) at pp 381-416
[Choose one or other]

Jurisdiction: what falls within the scope of jurisdictional challenge?

-- Lesotho Highlands Development Authority v Impregilo SPA [2005] UKHL 43
*) -- LG Caltex Gas Co Ltd (2001) BLR 235 (Aikens J) (*)

Who decides the issue of jurisdiction: Court or Arbitral Tribunal?
What does Kompetenz-Kompetenz really mean?

-- Article 11.3 of the New York Convention (*)
-- UNCITRAL Model Law (as amended in 2006), Article 16 (*)
-- Separability and Kompetenz-Kompetenz, Dimolitsa, ICCA Congress (1999) pp
217-256
-- (English) Arbitration Act 1996 (*)

- Section 9, especially 9(4).
- Section 30
- Section 32
- Section 67
- Section 72

Azov Shipping Co v Baltic Shipping Co [1999] 1 Lioyd’s Rep
68 at page 69 (*):

“Where a challenge to an arbitrator’s substantive jurisdiction is made, the party that
challenges the jurisdiction has a number of options under the Act. It may agree to
participate in the argument before the arbitrator of the question of his competence and
jurisdiction: see section 30 of the Act. It may do so while reserving its right to challenge
the arbitrator’s award as to his own competence (see section 67) . . .

Alternatively, it may seek, without arguing the matter before the arbitrator, to promote the
determination of the preliminary point of jurisdiction by the court under section 32. . ..



The third option of someone disputing an arbitrator’s jurisdiction is to stand aloof and
question the status of the arbitration by proceedings in court for a declaration, injunction or
other appropriate relief under section 72 of the Act. In such a case he is in the same
position as a party to arbitral proceedings who challenges an award under section 67 on the
ground that there was no substantive jurisdiction.”

- Peterson Farms v C&M Farming [2004] 1 Lloyd’s Rep 603 (*)
- Law Debenture Trust v. Elektrim [2005] 2 Lloyd’s Rep 755 (*)
- Al Naimi v Islamic Press Agency [2000] 1 Lloyd’s Rep 522
- Albon v. Naza Motor Trading [2007] 2 Lloyd’s Rep 1
- Bilta v Nazir [2010] 2 Lloyd’s Rep 29 (*)
Dallah Estate & Tourism Holding Co v Ministry of Religious Affairs,
Government of Pakistan [2009] EWCA Civ 755 (*): on scope of New York
Convention review of jurisdictional questions — identical to s.67 test.

-- Indian Arbitration and Conciliation Act 1996, ss.16, 45 (*)

- Shin-Etsu Chemical Co, Indian Supreme Court, 12 August 2005 (*)
-- French Code of Civil Procedure, Article 1458

- See Fouchard, Gaillard & Goldman, International Commercial
Arbitration (1999) at pp 407-408 (para 672) (*)

- us

- First Options v Kaplan, Supreme Court (22 May 1995) (*)
- Park, Arbitrability Dicta in First Options v Kaplan, Arbitration
International, Vol. 12, No. 2 (1996) pp 137-160
- Reisberg: Rules governing who decides jurisdictional issues (American Review of
International Arbitration, Vol. 20 (No.2))
-- Mauritian International Arbitration Act 2008, ss 5, 20 (*)
- Travaux Preparatoires, See para. 39-43 (Section 5) and 74-76
(Section 20) (*)
-- Developing Countries
- Non recognition of Kompetenz Kompetenz in Developing Countries, the
Venezuelan Example, Diaz Candia, Journal of International Arbitration,
Vol. 24 No. 1 (2007) pp 25-35
- Arbitration Rules

- LCIA, Article 23 (*)
- UNCITRAL Rules, Article 21 (*)
- ICC Rules, Article 6 (*)

Waiver of Jurisdictional Objection

- See above e.g. Model Law, Article 16(2); UNCITRAL Rules, Article 21(2)

TEMA 6
-- Redfern & Hunter: Chapter 2 (*)

FURTHER READING:
-- Fouchard, Gaillard & Goldman on International Commercial Arbitration (Kluwer, 1999), Ed. By
Gaillard and Savage:
- Pages 212-240 (law governing the arbitration agreement)
- Pages 315-318 (law applicable to arbitrability)
- Pages 633-654 (law governing procedure)
- Pages 787-887 (law applicable to the merits)

- Lew, Mistelis, Kroll Comparative International Commercial Arbitration (Kluwer, 2003)
- Chapter 6, 17-18

Van den Berg, ed. Improving the Efficiency of Arbitration and Awards ICCA Congress series no. 9
(Paris/1999)



(A)

- Contributions by Lew, Hanotiau and Blessing.
Lew, Applicable Law in International Commercial Arbitration, * Oceana Publications 1978.

General Reference:

Dicey & Morris The Conflict of Laws (Sweet & Maxwell 14" Ed — 2006 Chapter 16

THE POTENTIAL FOR MULTIPLE GOVERNING LAWS

@)

@

©)

O

®)
(6)

Capacity

Article V(1)(a) New York Convention

Ministry of Defence (Country X) v Contractor (US), Interim award in case no. 7263 of 1994, XXIlI
Yearbook Commercial Arbitration 92 (1997).

Buques Centroamericanos, S.A. v. Refinadora Costarricense De Petroleos, S.A., US SDNY,
Decision of 17 May 1989, 1989 U.S. Dist. LEXIS 5429.

Arbitration Agreement

Japan Educational Corporation v Kenneth J. Feld, High Court, Tokyo 30 May 1994, XX Yearbook
Commercial Arbitration 745 (1995) (*)

Decision of German Federal Supreme Court, 21 September 2005, I11 ZB 18/05, XXXI Yearbook
Commercial Arbitration 679 (2006).

C v D [2007] EWHC 1541 (English Commercial Court) (*)

Halpern v Halpern and Vaisfiche, Queen’s Bench Division decision of 24 March 2006, [2006]
EWHC 603.

Substance / merits (see your volume of KCL Materials)
English Arbitration Act 1996, s.46
UNCITRAL Model Law, Article 28
UNCITRAL Rules, Article 33
ICC Rules, Article 17
LCIA Rules, Articles 22.3 & 22.4
French New Code of Civil Procedure, Article 1458
Swiss PILA, Article 187
Procedure (lex arbitri)

Petrochilos, ‘Procedural Law in International Arbitration’, Oxford University Press, 2004. ISBN 0
19 924948 2.

Park, ‘The Lex Loci Arbitri and International Commercial Arbitration’, in 32 International and
Comparative Law Quarterly (1983) p. 21.

Goode, ‘The Role of the Lex Loci Arbitri in International Commercial Arbitration’, in 17
Acrbitration International 19 (2001).

Mann: ‘Lex Facit Arbitrum’, International Arbitration: Liber Amicorum for Martin Domke (ed.
Pieter Sanders), The Hague Martinus Niijhoff 1967, p. 158; reprinted in (1986) Arbitration
International.

Union of India v McDonnell Douglas [1993] 2 Lloyd’s Rep 48.

Naviera Amazonica Peruana v Compania Internacional de Seguros del Peru, United Kingdom
Court of Appeal, decision of 10 November 1987, [1988] 1 Lloyd's Rep 116.

- interplay with procedural rules

Compare Article V(1)(d) New York Convention and Article 34(2)(iv) UNCITRAL
Model Law.

Recognition & Enforcement
Arbitrability?

10



The Hub Power Company Ltd v (1) WAPDA & (2) The Federation of Pakistan Judgment of the
Supreme Court of Pakistan, 14 June 2000 (Civil Appeal No 1398 and 1399 of 1999) [2000] 16
Arbitration International 431; Mealey’s International Arbitration Report, 2000 Vol 15, #7 at 'A.1 (*)

Fouchard Gaillard Goldman, pages 315-318.

(B) “CONFLICT OF LAWS” RULES -

How to identify the law governing (1)-(6) above?

Exception to Rome Convention 1980

© THE CONCEPT AND RELEVANCE OF “SEAT”

Article V(1)(e) New York Convention.

Article 31(3) UNCITRAL Model Law.

Outhwaite v Hiscox, House of Lords, decision of 24 July 1991, [1991] 3 All ER 641.

Articles 53 and 101(2)(b) English Arbitration Act.

International Standard Electric Corp. v Bridas Sociedad Anonima Petrolera US SDNY 1990, 745
F. Supp. 172. (*)

National Thermal Power v Singer (1992) Indian Sup Ct (*)

Rupali v Bunni (Con LYB 1995) Pakistan Sup Ct (*)

ICC Arbitration No 10623 / AER / ACS Award of 7 December 2001 (Gaillard; Bernadini; Bunni)
ASA Bulletin, NO 1 of 2003, at p.59.

Naviera Amazonica v Comp Int Seguros [1988] 1 Lloyd’s Rep 116

Bank Mellat v Hellsinki Techniki SA [1984] QB 291, at 301 (*)

Black-Clawson International Ltd v Papierwerke [1981] 2 Lloyd’s Rep 446

Channel Tunnel v Balfour Beatty [1993] A.C. 334

ABB Lummus Global Ltd v Keppel [1999] 2 Lloyd’s Rep 24

Dubai Islamic Bank v Paymentech [2001] 1 Lloyd’s Rep 65 (QBD)

UNCITRAL Notes on Organizing Arbitral Proceedings (Para 22):

“Various factual and legal factors influence the choice of the place of arbitration, and their
relative importance varies from case to case. Among the more prominent factors are: (a)
suitability of the law on arbitral procedure of the place of arbitration; (b) whether there is a
multilateral or bilateral treaty on enforcement of arbitral awards between the State where the
arbitration takes place and the State or States where the award may have to be enforced; (c)
convenience of the parties and the arbitrators, including the travel distances; (d) availability
and cost of support services needed; and (e) location of the subject-matter in dispute and
proximity of evidence.”

Examples of Decisions on Seat:

UPS v Canada, Decision on the Place of Arbitration, Oct. 17, 2001, available at
http://www.international.gc.ca/tna-nac/documents/PA_oct.pdf;

ADF Group Inc. v. United States of America, Procedural Order No. 2 Concerning the Place of
Arbitration, July 11, 2001, available at http://www.state.gov/documents/organization/5965.pdf;
Methanex Corp. v. United States of America, Written Reasons for the Tribunal’s Decision of 71"
September 2000 on the Place of Arbitration, available at
http://www.state.gov/documents/organization/6038.pdf ;

Ethyl Corp. v. Canada, Decision Regarding the Place of Arbitration, Nov. 28, 1997, 38 I.L.M. 702,
http://www.international.gc.ca/tna-nac/documents/EthylPlaceofArbitration.pdf.

(D) “DELOCALISED” ARBITRATION

Origins of the theory: arbitration governed by international law

Arabian American Oil Company (Aramco) v The Kingdom of Saudi Arabia 27 International Law
Reports 117

Texaco Overseas Petroleum Company and California Asiatic Oil Company v Government of the
Libyan Arab Republic (17 International Legal Materials 3 (1979) (*)

International treaties

Articles 53 and 54 of the Washington Convention
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http://www.state.gov/documents/organization/5965.pdf
http://www.state.gov/documents/organization/6038.pdf
http://www.international.gc.ca/tna-nac/documents/EthylPlaceofArbitration.pdf

Mark Dallal v Bank Mellat, UK High Court of Justice decision of 26 July 1985, [1986] Q.B. 441 .
Gould Inc., Gould Marketing, Inc., Hoffmant Export Corporation, Gould International Inc. v
Ministry of Defense of the Islamic Republic of Iran, US Court of Appeals for the 2 Circuit, Decision
of 23 October 1989

National laws

Malaysian Arbitration Act 1952 Section 34 as Amended in 1980

34. Act not to apply to certain arbitrations.

(1) Notwithstanding anything to the contrary in this Act or in any other written law but subject to
subsection (2) in so far as it relates to the enforcement of an award, the provisions of this Act or other
written law shall not apply to any arbitration held under the Convention on the Settlement of
Investment Disputes Between States and Nationals of Other States 1965 or under the United Nations
Commission on International Trade Law Arbitration Rules 1976 and the Rules of the Regional Centre
for Arbitration at Kuala Lumpur.

(2) Where an award made in an arbitration held in conformity with the Convention or the Rules
specified in subsection (1) is sought to be enforced in Malaysia, the enforcement proceedings in
respect thereof shall be taken in accordance with the provisions of the Convention specified in
subsection (1) or the Convention on the Recognition and Enforcement of Foreign Arbitral Awards
1958, as may be appropriate.

(3) The competent court for the purpose of such enforcement shall be the High Court.

Note: The new Malaysia Arbitration Act 2005 received Royal Assent on 31 December 2005 replacing
the Malaysia Arbitration Act, 1952.

Belgian Judicial Code 1985 (Provision amended in 1998)

Article 1717(4)

4. The Belgian Court can take cognizance of an application to set aside only if at least one of the
parties to the dispute decided in the arbitral award is either a physical person having Belgian
nationality or residing in Belgium, or a legal person formed in Belgium or having a branch (une
succursale) or some seat of operation (un siege quelconque d'opération) there.

See also Article 190(2) Swiss Public International Law Act, Article 78(6) Tunisian Arbitration
Code, Article 51(1) Swedish Arbitration Act.

Note the difference between old Belgian 1985 approach and other provisions.

Cases on delocalisation

Delaume: SEEE v. Yugoslavia: Epitaph or Interlude? 4(3) Journal of International Arbitration 25
(1987).

SEEE v Yugoslavia, Dutch Supreme Court, decision of 26 October 1975, 14 International Legal
Materials (1975) p. 71.

Libyan General National Maritime Transport Company (GMTC) v AB Goétaverken, Court of
Appeal of Paris, decision of 21 February 1980, 20 International Legal Materials (1981) p. 884.
Paulsson, ‘Arbitration Unbound: Award Detached from the Law of Its Country of Origin’, in 30
International and Comparative Law Quarterly (1981) p. 358.

Annulled Awards

Kajo Erzeugnisse Essenzen GmbH v DO Zdravilisce Radenska, Austrian Supreme Court, decision
of 20 October 1993, XXIV Yearbook Commercial Arbitration (1999) p. 919 (in connection with
article IX of the European Convention)

Hilmarton v Omnium de Traitement et de Valorisation (OTV), Court of Appeal Paris, decision of 19
December 1991 XIX Yearbook Commercial Arbitration (1994) p.655 and French Supreme Court,
decision of 23 March 1994, XX Yearbook Commercial Arbitration (1995) p.663 (*)

Chromalloy Aeroservices, Inc v The Arab Republic of Egypt, US District Court for the District of
Columbia, decision of 31 July 1996, XXII Yearbook Commercial Arbitration (1997), p. 1001.

Award of 7 December 2001, 21 ASA Bulletin 59 (2003) summary by A. Crivellaro.
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International Bechtel Co., LLP (The “DAC Dubai v. Bechtel” case) Paris Court of Appeal,
2004/07635, 29 September 2005), Stockholm International Arbitration Review, 2005:3, Observations
by Philippe Pinsolle and Observations by Alexis Mourre.

Termo Rio U.S. Court of Appeal District Court of Columbia. TermoRio c. Electrificadoria Dela
Atlantico, 26 May 2007

Putrabali French Cour de Cassation, 29 June 2007 (*)

TEMA 7

Interim Measures:

-- Redfern & Hunter: Chapter 7

-- Fouchard, Gaillard & Goldman on International Commercial Arbitration (Kluwer, 1999), Ed. by Gaillard and
Savage, pp 710-732

-- Comparative Law of International Arbitration, Poudret & Besson at pp 518 to pp 549

[Choose one of Redfern & Hunter, Fouchard, Gaillard & Goldman or Poudret & Besson (*)]
The Protection of Jurisdiction by Arbitrators (Notes on Emmanuel Gaillard’s  Report), ICCA Congress
Serles Montreal 2006, Toby Landau QC (*)
-- Anti-Suit Injunctions in International Arbitration, IAl Series (2005)
By the Courts:  5-41 (Schwebel, Baum, Lew)
By the Arbitrators: 113-145 (Levy, Kerameus)

THE PROBLEM OF INTERIM MEASURES OF PROTECTION

(A) Arbitrator’s Powers to Grant Interim Relief:
Nature of Powers, Source of Powers and Limitations of Powers:
- problem of ex parte measures
-- Amended Article 17 of the UNCITRAL Model Law and Explanatory Notes at p31 (*)
-- Report on the Working Group of UNCITRAL, 13-17
September 2004 at Paras 16-17 and 10-14 January 2005 at Para
13 (*)-- Iran-US Claims Tribunal: E-Systems, Inc v Iran Award No. ITM 13-388-FT, 2 Iran-US C.T.R. at 51-57
(Art 26 of UNCITRAL Arbitration Rules)
International Arbitral Rules
-- Article 25.1(c) of the LCIA Rules
-- Article 26(1) of the UNCITRAL Rules
- Article 23 of the ICC Rules
National Arbitral Laws:
-- Sections 38, 41 and 42 of the (English) Arbitration Act 1996
- Switzerland: Private International Law Act 1987, art. 183

(B) Courts’ Powers to Grant Interim Relief:
-- Constructive Support:
- Protocol on Arbitration Clauses, Sept 24 1923 (Geneva Protocol)
- Geneva Convention (European Convention) 1961, art.VI par.4
- Council of Europe Uniform Law of 1966, art.4 par 2 (adopted by Belgium: JudC art.
1679 par 2
- UNCITRAL Model Lawart. 9 (*)
- s.44 of the (English) Arbitration Act 1996 (*)
Cetelem SA v Roust Holdings Ltd [2005] 2 Lloyd’s Rep 494
Weissfisch v Julius [2006] 1 Lloyd’s Rep 716
A v B [2007] 1 Lloyd’s Rep 237 at p.256
Pacific Maritime (Asia) Ltd v Holystone Overseas Ltd
[2008] 1 Lloyd’s Rep 371
Starlight Shipping Co and another v Tai Ping Insurance Co Ltd
Hubei Branch and another [2008] 1 Lloyd's Rep. 230 (*)

TNEB v ST-CMS [2008] 1 Lloyd’s Rep 93 (*) and see also TNEB v ST-CMS — application
before the High Court of Madras to restrain Claimant from pursuing anti suit injunctive
relief before English Courts in support of arbitral proceedings (the Madras application is on
the website)

- EC Regulation 44/2001

13



West Tankers Inc v RAS Ruiunioe Adriatica di Sicurta Spa [2007] UKHL
4 and ECJ (10 February 2009) (*)

-- Anti-Arbitration Injunctions

Elektrim v Vivendi [2007] 2 Lloyd’s Rep 8 (*)
Salini v Ethiopia ICC Arbitration No. 10623/AER/ACS
(Award 7 December 2001) (*)

Air (PTY) Ltd v International Air Transport Association, decision of the Geneva Court of 2
May 2005 (*)
Venture Global v Satyam (Supreme Court 2008) (*) (anti-award injunction)

-- Fanaticism? US Approach

- McCreary Tire & Rubber Co v Ceat S.p.A. 501 F.2d 1032 (3d Cir. 1974)
- Cooper v Ateliers de la Motobécane S.A. 57 NY 2d 408 (1982)
- New York Convention art. Il par 3
- Carolina Power & Light Co v Uranex 451 F. Supp. 1044, 1050-2 (1977)
- Borden Inc v Meiji Milk Products Co 919 F 2d 822, 826 (1990)
- Becker Attachments in Aid of International Arbitration - The American Position 1
Arb Int=I 40 (1985)
- USC 1782 (see the journal article on USC 1782, which is posted on the website)
© The Problem of Enforcement
- Voluntary compliance
-- “Recommendations” v “Orders” Vv “Interim Awards” v “Awards”
- Charles M Willie & Co v Ocean Laser (The ASmaro@) [1999] 1 Lloyd=s Rep 225
(Rix J) - 29 October 1998 (*)
- Starlight Shipping Co v Tai Ping Insurance Co. Ltd [2008] 1 Lloyd’s Rep 230 at
Para 26 (*)
- Article 17H of the UNCITRAL Model Law (as revised in 2006) (*)
- Schwartz Conservatory and Provisional Measures in ICC Arbitration: International
Chamber of Commerce, Ninth Joint Colloquium.
- (English) Arbitration Act 1996: 5.42 / 5.66
- FAA s.10 (US): Sperry International Trade v Government of Israel 689 F 2d 301
(2d Cir 1982) - an order barring Israel from calling on a stand-by letter of credit in
connection with a contractual dispute - enforced by a district court. - Expansive
view of FINAL
-- Application of the New York Convention
- Resort Condominiums International, Inc. (USA) v Ray Bolwell a.o. (Australia)
Queensland S.Ct. 29 Oct 1993 - excerpts in ICCA Yearbook 1995, 630.
- Publicis Communication v True North Communications Inc 203 F.3d 725 (7" Cir.

2000).
TEMA 8
Redfern &Hunter:
Chapter 9,pp.513-583 ™
Chapter 10,pp.585-619 ™)

OPTIONAL FURTHER READING
Poudret, Besson; Comparative Law of International Arbitration (Sweet &Maxwell,
2007):
Chapter 8, pp. 631-698
Chapter 9, pp. 699-791

Lew, Mistelis, Kroll; International and Comparative Commercial Arbitration (Kluwer 2004):
Chapter 24, pp. 627-662
Chapter 25, pp 693-686

TYPES OFDECISIONS

@ "Directions"
(b) "Orders"
(c) "Awards"

"Interim Awards' ""Partial
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Awards" ""Provisional Awards"
"Final Awards"
"Consent Awards"/ ""Agreed Awards™ "Default
Awards"
Examples of Statutory Provisions:

English Arbitration Act 1996: s.39&s.47 ™
Netherlands Arbitration Act 1986:Art1049 ™
Swiss Private International Law Act 1987: Arts 186(2)&188 *)

Examples of Arbitration Rules:

UNCITRAL Arbitration Rules (1976),Art32 *)
CurrentRevisionoftheUNCITRALArbitration Rules:
UNCITRAL WP 151.Add I (Aug 2008), atpages12-14 ™

Draft Report on 51° UNCITRAL Working Group Session (Nov 2009), at
pages 14-21 (*)

Select Cases:
Charles M Willie &Co v Ocean Laser (The ""Smaro') [1999] | Lloyd's Rep 225 (Rix J) (*)

Brasoil (Brapetro Oil Services Company v The Management and Implementation Authority
of the Great Man-Made River Project) Paris Cour d'Appel, | July 1999, Mealey's International
Acrbitration Report (1999) Vol 14, No.8, pp G-1 to G-7.

Sperry International Trade v Government of Israel 689 F 2d 301 (2d Cir1982)

Publicis Communications and Publicis SA v True North Communications Inc (2000) XXV
Yearbook Commercial Arbitration 1152; 203 F.3d 725 (7th Cir.2000).

Resort Condominiums International, Inc. (USA) v Ray Bo/well a.o. (Australia) Queensland
S.Ct. 29 Oct 1993 - excerpts in ICCA Yearbook 1995, at630.

1L CHARACTERISTICS OFAWARDS
@ Res Judicata &lssueEstoppel
ILArecommendationonlispendensand resjudicataand arbitration,2006.  (*)
ILA Conference Report (2006), at pages 27-38 (*)

Sheppard, A., Res judicata and Issue Estoppel
in Parallel State and Arbitral Procedures in International Arbitration, Dossiers, ICC
Institute of World Business Law, Cremades, B. and Lew, J. (ed.), Paris, ICC
Publishing, ICC Publication No. 692, 2005, pages 219-242
AEGIS v European Re [2003] 1 WLR 1041
Fidelitas Shipping Co Ltd v V/0 Exportchleb [1966] 1 QB 630

(b) CollateralEstoppel
Restatement (Second) of Judgments 888

(c) "Abuse ofProcess'?
Henderson v Henderson (1843) 3 Hare 100
Johnson v Gore Wood [2002] 2 AC I(HL), at pages 22-32.

il THE PROCESS OFDECISION-MAKING

@ Deliberations
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Czech Republic v CME Czech Republic BV Svea Court of Appeal, Case No. T 8735-01
(2003), at pages 13-23 ; 47-54; 85-90.
(b) MajorityVoting

ICC Arbitration Rules:Art25(1) *)
English Arbitration Act 1996, s.20(3)&(4) (*) UNCITRAL
Arbitration Rules (1976):Art.31 *)
CurrentRevisionoftheUNCITRALArbitrationRules:
UNCITRAL WP 151.Add 1 (Aug 2008), atpagel? *)

DraftReporton51**UNCITRALWorkingGroupSession (Nov 2009),
atpagesl4-16 ™

(c) DissentingOpinions
A. Redfern, The 2003 Freshfields' Lecture: Dissenting Opinions in International Commercial
Arbitration: The Good, the Bad and the Ugly, Arbitration International, VVol. 20 No. 3 (2004),
pp. 223 -242.

(d) The Duty to ProvideReasons

ICC Arbitration Rules:Art25(2) (*) LCIA

Rules,Art26(1) (*) UNCITRAL
Model Law,Art31 (*) English
Arbitration Act,s.52(4) ™)
The Easyrider [2004] 2 Lloyds Rep. 626 (QB)
I1YPES OFREMEDIES
@ Range of PossibleRemedies

Declaratory relief

Directing payment of money Injunctive relief
Specific performance Rectification
Indemnity

Interest

(b) Remedies "implied" from the SubstantiveLaw
Chandris v Isbrandtsen-Moller (1950) 84 Lloyd's Rep 347;
[1951] 1 K.B. 240, at pages 256-263.
(©) Additional/ DifferentRemedies
English Arbitration Act 1996, s.48 / 49.
(d) The Loss of Substantive Remedies, by a choice ofProcedure?

Wealands v CLC Contractors [1999] 2 Lloyd's Rep 739
But contrast:

Mitsubishi v Soler-Chrysler (1985 - US Sup Ct)
Accentuate Ltd v. Asigra Inc, (30 October 2009 - English High Court)
Thomas v Carnival (I July 2009 - US CA 11" Cir)

(e) The Problem of PunitiveDamages

British Airways v Laker [1985] A.C. 58 (HL)

P. Lalive Transnational (or Truly International) Public Policy and International
Arbitration, 3 ICCA Congress Series 257 (1988).
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E.A. Farnsworth Punitive Damages in Arbitration, Arbitration International, Vol 7 No
1 (1991), p.3.
Mastrobuono v Shearson Lehman Hutton, Inc. 514 U.S. 52 (US Sup Ct 1995)

V. POST-AWARDPROCEEDIN
Corrections Interpretations
Additional Awards
UNCITRAL Model Law, Art 33 (*)
English Arbitration Act 1996, s.57,70(2) *)
UNCITRAL Arbitration Rules (1976), Arts 35, 36, 37 (*) ICC Arbitration
Rules, Art 29(*)
Internal Arbitral Reviews | Appeals

ICSID Arbitration Rules (ad hoc Annulment Connnittee) GAFTA Arbitration
Rules (Appeal Board)

\iR CHALLENGES TO AWARDS AT THESEAT
(A) JurisdictionalChallenges:
Types of Objection
Procedural Choices in Addressing Objections

UNCITRAL Model LawArt34 (*) English
Arbitration Act1996,
ss.7, 30, 31, 32,67,72 *)

(B) Due ProcessChallenges:
Types of Objection Mechanics
UNCITRAL Model Law,Art34 (*) English
Arbitration Act1996,s.68 ™)
(C)  Appeals on Merits:
Pros & Cons Mechanics
English Arbitration Act 1996, ss.69, 70 (*)
(D) ProblematicCases:
Hitachi Ltd, et al v Rupali Polyester et al, Supreme Court of Pakistan, 10"June
1998, ICCA Yearbook Volume XXV (2000) at pp 443-534. (Pakistan 1937 / 1940
Act)

Saw Pipes v ONGC Sup Ct of India, 17 April 2003

- see commentary by Darwazeh & Heinemann (July 2006)
Venture Global Engineering v Satyam Computer Services(! 0 Jan 2008) Sup Ct
ofindia, Civil Appeal No 309 of 2008, in Yearbook Commercial Arbitration
Volume XXXIII - 2008, Volume XXXIII (Kluwer Law International 2008) pp. 239

- 257
Vi, WAIVER/EXCLUSION OF CHALLENGES TO AWARDS AT THE SEAT
ICC Arbitration Rules,Art28(6) (*) LCIA

Arbitration Rules,Art26.9
Current Revision of the UNCITRAL Arbitration Rules:
UNCITRAL WP 151.Add 1 (Aug 2008), atpages12-13 ™

Draft Report on 51""UNCITRAL Working Group Session (Nov 2009),
atpages18-21 *)
TEMA 9

Redfern & Hunter: Ch 11

Covered Jurisdictions
UK
FRANCE
USA
CHINA
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e UAE
e SWITZERLAND

TEMA 10
RELEVANT INSTITUION RULES

LCIA

ICC

SCC

UNCITRAL RULES

TEMA 11
Reading marked with (*) is essential reading

(A) Theoretical Foundations of International Commercial Arbitration:
-- Two theoretical models:

Is international commercial arbitration entirely separate from the national legal order:  a denationalised
creature of contract?

Is international commercial arbitration part of the national sovereign legal order?

An independent and autonomous form of private justice based on the parties’ consent, or an
exceptional derogation from the jurisdiction of national courts.

-- Redfern & Hunter, Law and Practice of International Commercial Arbitration
(2009): Chapter 1 at 1.206 to 1.224 (pp 68-73) (*)

-- Fouchard, Gaillard & Goldman on International Commercial Arbitration
(Kluwer, 1999), Ed. By Gaillard and Savage: Chapter | (pp 9-59) especially Section | and
Section Il1

-- Poudret & Besson, Comparative Law of International Arbitration (2" Ed
2007), Chapter 1, pp 1-37 (*)

-- Lex Facit Arbitrum (FA Mann 1967) re-printed in Arbitration International, Vol.
2 No. 3 (1986) pp 241-260 (*): -

“If, as is almost generally admitted, the arbitrator is bound to observe the ordre public of the
lex arbitri, it would be both illogical and unrealistic to suggest that he is entitled to disregard other rules of that legal
system’s private international law. ”

-- Gaillard, The Representations of International Arbitration (Journal of International Dispute
Settlement, 2010) (*)

-- The Status of Vacated Awards in France: the Cour de Cassation
Decision in Putrabali: Arbitration International, Vol. 24 No. 2 (2008) pp 277- 295 (*):

“An international arbitral award — which is not anchored in any national legal
order —is an international judicial decision whose validity must be ascertained
with regard to the rules applicable in the country where recognition and
enforcement is sought”

(B) The denationalised autonomous approach

- The cornerstone of modern international commercial arbitration: New York

Convention on the Recognition and Enforcement of Foreign Arbitral Awards
(1958) (“the New York Convention”) (*)

Is the award an autonomous instrument disconnected from the legal order of the

seat of the arbitration and regulated only at the place(s) of enforcement under the New York
Convention?
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-- Dallah Estate & Tourism Holding Co v Ministry of Religious Affairs,
Government of Pakistan [2009] EWCA Civ 755 (*)

Interpreting the limits of the New York Convention and the interplay between the
seat of the arbitration and the place of enforcement of the arbitral award
-- Lesotho Highlands Development Authority v Impregilo SPA [2005] UKHL
43

© National order approaches

-- The Model proposed by the UN to each Member State

The UNCITRAL Model Law on International Commercial Arbitration (1985) (as
amended in 2006) (“the Model Law™)

Specific concepts under the Model Law:

-- Separability

-- Kompetenz-Kompetenz

- Applicable laws

- The legal seat of the arbitration

-- The role of the national courts at the seat of the arbitration

-- The role of the national courts at the place of enforcement of the arbitral
award

-- The choices made by given States:
- England: English Arbitration Act 1996
Premium Nafta Products Ltd v Fili Shipping Company Ltd (“Fiona Trust”)
[2007] UKHL 40 (*)
Mustill, The new English law on arbitration in 1996: philosophy, inspiration and
aspiration, Revue de P’arbitrage, 1997 No.1, pp 29-44

“Il semble que les relations existant entre I'arbitre et les parties aient cessé d'étrede  nature
contractuelle pour devenir, sous certains aspects au moins, une question de statut légal » (“It would
appear that the relationship between the arbitrator and the parties  has ceased to be of a contractual
nature, and has become, at least for certain aspects, an issue of legal status )

- France:

NIOC v State of Israel (Mealey’s International Arbitration Report VVol.17, June 2002) (*)
- India: Indian Arbitration and Reconciliation Act 1996

Arbitration in India: An Unenjoyable Litigating Jamboree: Asian International Arbitration
Journal, Vol. 3 No. 1 (2007) pp 99-123

Venture Global Engineering v Satyam Computer Services Ltd, 10 January 2008, Supreme Court
of India (*)

ONGC v Saw Pipes A.l.R. 2003 S.C. 2629
- Mauritius: The Mauritian International Arbitration Act 2008, Act No. 37 0f
2008 (“the TAA™) (*)
(D) Truly transnational arbitration?
-- Sports Arbitration

9. MarepunajibHO-TeXHHYECKOe olecrnevyeHne
Kadenpa/nayunoe moapaszaeneHue pacmosiiaraeT MaTepualbHO-TEXHHYECKOH  0a3o0if,
COOTBETCTBYIOIEH JEUCTBYIOIIMM CAaHUTApPHO-TEXHUYECKMM HOpMaM M obecneunBaromieit
MPOBEJICHUE BCEX BHUAOB TEOPETHMUYECKOW M MPAKTUYECKOHM MOJArOTOBKM, MNPENyCMOTPEHHBIX

y4eOHBIM MJIaHOM aCIHUPAHTA, a TaKkKe 3P (HEKTHBHOE BHIMOIHEHHUE JUCCEPTAIIMOHHONW PaOOTHI.
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